
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES. 487 

Prescription other than in Fee. — In early times the basis of pre- 
scription was the claim of an easement which for time out of mind the 
owners of the dominant tenement had enjoyed at the expense of the ser- 
vient. This may have given rise to the rule that prescription can only be in 
fee, for a right not permanent in its nature could hardly have been exercised 
from time immemorial. When the cumbrous doctrine of immemorial usage 
gave way to the more convenient fiction of a lost grant by the servient to 
the dominant owner, 1 the nature of the right supposed to have been granted 
did not change, and the fiction was invoked only to establish such easements 
as could have been prescribed for at common law. 2 A conclusive pre- 
sumption of a lost grant could, therefore, be made only in respect to an 
easement which was in its nature a permanent incumbrance on the land. 
Accordingly it was held that prescription did not run against a tenant 
for years, for such prescription would have necessarily bound the re- 
versioner, and the court would have been in the anomalous position of 
conclusively presuming a grant which the tenant had no power to make, 8 
and which could have no effect on the reversion had it in fact been 
made. 4 

In a recent English case where the plaintiff and defendant were both ten- 
ants of the same landlord, the question arose whether the continued user of 
a way on the plaintiff's land gave the defendant an easement. The court 
held that the defendant had acquired no such right. Kilgour v. Gaddes, 
116 L. T. 341 (Eng., C. A.). It may be doubted whether an easement for 
the remainder of the plaintiff's term could not have been acquired under the 
second and eighth sections of the English Prescription Act, 6 and there is 
some authority to support this view. 8 But if we adopt the view that the 
Prescription Act applies only to such easements as could have been pre- 
scribed for at common law, 7 the result in the principal case necessarily fol- 
lows, for under the doctrine of a lost grant, prescription could be onl) in fee, 
and would not run against a tenant so as to bind his landlord. 

It may be questioned whether the result of the principal case would be 
reached in this country, since in a majority of jurisdictions the doctrine of 
a lost grant has been discarded, and rights are held to be acquired by pre- 
scription solely on the analogy of the statute of limitations. 8 It is true that 
under this statute adverse possession for the required period against the 
particular tenant can never affect the rights of a remainderman or re- 
versioner, since possession cannot be adverse to him who has no right 
of action. 9 Nevertheless, the effect of such possession is to vest in the 
disseizor whatever title the particular tenant had. 10 There seems to be 
no reason, therefore, why an easement for a term of years might not be 
acquired in this country by prescription, nor would this be an undesirable 
result. 
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